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MARKET TREND: The IRS continues to streamline the qualified 
retirement plan determination letter application process.  
 
SYNOPSIS: The IRS has updated the retirement plan tax qualification 
determination letter application procedures with the release of 
Revenue Procedure 2013-6 and revised application forms. Most 
notably, the new procedures no longer allow for the submission of a 
“working copy” of the restated plan document in lieu of an executed 
plan document. In addition, the revised application forms require a 
significant amount of new information to be reported.  
 
TAKE AWAYS: Retirement plan administrators and advisors need to 
be cognizant of the additional documents and information that must 
be included in retirement plan tax qualification determination 
applications, and the need to revise internal procedures in order to 
comply with IRS submission deadlines.  

OVERVIEW  

Although not required, sponsors of individually designed tax-qualified retirement plans 

often seek advance determination of the qualified status of the plan from the IRS. The 

advance determination is requested by filing an application with the IRS, and is 

received in the form of a favorable qualification determination letter. Individually 

designed tax-qualified retirement plans are generally assigned a five-year remedial 

amendment period by the IRS and, if advance determination is desired, the plan must 

be submitted during the last 12 months of its remedial amendment period. Unless the 

advance determination is sought in connection with a plan termination, the plan 

document must be restated to incorporate all plan amendments and applicable 

legislative changes which have become effective since the last plan determination letter. 

Many professionals prefer to submit a working copy of the restated plan which would 

enable them to incorporate any IRS requested changes before preparing a final restated 

plan document for adoption by the plan sponsor. With the release of Revenue 

Procedure 2013-6, the IRS has made significant changes to the determination letter 

application procedures and corresponding application forms. The most significant 

change is that professionals may no longer submit a working copy of the restated plan 

document when requesting a determination letter. 



REVENUE PROCEDURE 2013-6 

Each year the IRS issues a revenue procedure updating the tax-qualified retirement 

plan determination letter application procedures. With the issuance of Revenue 

Procedure 2013-6, the IRS has, among other less significant changes and general 

updates, eliminated the definition of “working copy” from the annual Revenue 

Procedure thereby requiring applications to include an executed plan restatement. 

Beginning February 1, 2013, determination letter applications, other than applications 

requesting a determination on plan termination, will need to include an executed copy 

of the plan document. This change will impact the many professionals who generally 

submitted working copies of plans to the IRS and, in many instances, will require 

approval of the restated plan by the sponsors' board of directors as a new step in the 

application process. 

Other less significant updates include a new requirement that sample calculations be 

submitted with the Form 6088, Distributable Benefits from Employee Pension Benefit 

Plans, which is submitted with terminating defined benefit retirement plans, and 

clarification that if the plan being submitted relied on an Opinion or Advisory letter 

with respect to its prior remedial amendment period (i.e., IRS pre-approved plan 

documents), that a copy of the plan, adoption agreement and all applicable 

amendments for the plan’s prior submission period must also be submitted. 

Announcement 2013-13 

The IRS released Announcement 2013-13 soon after the release of Revenue Procedure 

2013-6 to clarify some incorrect references to mailing addresses contained in the 

sample notice to interested parties and the Revenue Procedure. See Announcement 

2013-13 attached. 

Revised Application Forms 

The IRS has released draft versions of revised Form 5300, Application for Employee 

Benefit Plan; Form 5307, Application for Adopters of Modified Volume Submitter 

Plans; Form 5310, Application for Determination for Terminating Plan and Form 8717 

User Fee for Employee Plan Determination Letter Request. In addition to revisions 

made to incorporate changes under Announcement 2011-82 which eliminated the 

option to request a determination from the IRS regarding minimum participation, 

coverage and non-discrimination requirements, the following additional information 

must be included: 

Form 5300, 5307 and 5310 

• Detailed information on plan amendments including classification as interim, 

discretionary or both and the due date of the employer’s tax return including 

extensions, if applicable; 

  

• The specific tax return form used by the plan sponsor (i.e., Form 1120, 1040 or 

990); 

  



• Whether the plan’s normal retirement age was below age 62 at any time after 

May 22, 2007. Defined benefit retirement plans that provide benefits linked to 

the participant’s attainment of normal retirement age must use a normal 

retirement age that is considered typical for the industry in which the covered 

workforce is employed. If the normal retirement age is below age 62, the 

employer (or trustees in the case of a multi-employer plan) must submit a 

signed statement that the retirement age is based on a good faith 

determination of the typical retirement age for the industry; 

  

• Description of the plan’s 401(k) safe harbor design, if applicable; 

  

• Whether any issue was resolved during the last remedial amendment period 

before the U.S. Department of Labor or the IRS Voluntary Compliance 

Program of the Employee Plans Compliance Resolution System; and 

  

• Whether a separate determination letter application for the plan is currently 

pending before the IRS. 

In addition, the Form 5310 instructions clarify that the form may only be filed in 

connection with a plan termination, and that an application is deemed to be filed in 

connection with a plan termination if it is filed no later than one year from the effective 

date of the plan termination or one year from the date on which the action terminating 

the plan is adopted. A new question was added to report whether the application is filed 

in connection with a plan termination, the date of the proposed termination and the 

date of the board of directors’ action or other documentation formally terminating the 

plan. The instructions also clarify that an application cannot be filed later than 12 

months from the date of distribution of substantially all plan assets in connection with 

the termination of the plan, which generally must occur no later than 12 months from 

termination date. 

The anticipated effective date of the revised forms is not known, but the forms should 

be available this year for submissions. Until the forms are finalized, applications must 

be prepared on the previous versions. 

Form 8717 

The Form 8717 has been revised to reflect the changes under Announcement 2011-82, 

renamed to reflect that only adopters of modified volume submitter plans may file a 

Form 5307 and the information relating to Opinion and Advisory letter requests has 

been deleted. Use of the revised Form 8717 will be mandatory beginning August 1, 2013. 

Opinion and Advisory determination letter requests will use the new Form 8717-A, User 

Fee for Employee Plan Opinion or Advisory Letter Request. The information previously 

on the Form 8717 with regard to Opinion and Advisory letter requests is now on the new 

Form 8717-A which is effective for applications filed on or after February 1, 2013, 

however, the IRS will continue to accept the prior version of Form 8717 (Rev. November 

2011) for applications filed prior to August 1, 2013.  

  



 

Next Steps 
 
Qualified retirement plan administrators and advisors should be aware 
of the changes to the IRS qualified plan determination letter application 
procedures. Application preparation procedures should be revised to 
obtain the additional information that must be reported under the new 
rules. Failure to do so will delay the process and increase sponsor costs  

For more information about the topic discussed in this Washington Report, 
please contact Albert Gibbons at algibbons@algibbons.com 
 

In order to comply with requirements imposed by the IRS which may 
apply to the Washington Report as distributed or as re-circulated by 
our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a 
“marketed opinion” within the meaning of the IRS guidance, then, as 
required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.   
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